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ORIGIN  OF  COMMITTEE  AND  SCOPE  OF  ITS  ENQUIRY 


For  many  years,  academic  writers  have  proposed  a  system  of  periodic 

/  l 

payments  for  future  losses  in  cases  of  wrongful  death  and  serious  personaJ  injury. 

More  recently  Mr.  Justice  Dickson,  of  the  Supreme  Court  of  Canada,  has  made  the 

2  3 

same  proposal,  inside  and  outside  the  courtroom.  It  was  in  response  to  these 
proposals  that  the  Chief  Justice  of  Ontario  arranged  for  the  Committee  of  The 
Bench  and  Bar  to  appoint  a  special  committee  to  examine  the  question. 

The  committee's  terms  of  reference,  though  not  spelled  out  in  writing,  were 
deduced  from  the  circumstances  of  its  appointment.  The  committee  considered  its 
task  to  be  the  examination  of  the  desirability  and  feasibility  of  instituting  a  scheme 
in  Ontario  for  the  periodic  payment  of  judgments  and  for  the  variation  of 
judgments.  The  Committee  appointed  Professor  S.M.  Waddams  of  the  University  of 
Toronto  as  research  director  and  is  grateful  for  his  considerable  assistance  in  the 
preparation  of  this  report. 

One  question  that  the  committee  excluded  from  its  terms  of  reference  was 

that  of  interim  payments  before  judgment.  The  Advocates'  Society,  in  its 

4. 

submission  to  us,  drew  attention  to  section  223  of  The  Insurance  Act  enabling 
pre-judgment  payments  to  be  made  by  an  insurer  in  motor  vehicle  cases  without 
prejudice  to  its  defence  of  an  action.  The  Advocates'  Society  suggested  that  this 
section  be  moved  to  The  Judicature  Act^'  so  that  it  could  be  made  applicable  to  all 

1.  Fleming,  Damages:  Capital  or  Rent?  (1969)  19  U.Toron.  L.J.  293, 

Fleming,  The  Law  of  Torts,  3th  ed.,  214-13. 

2.  Andrews  v.  Grand  &  Toy  Alberta  Ltd.,  [l 9 7 S J  2  S.C.R.  229,  at  236 

3.  Goodman  Lecture,  University  of  Toronto,  1979,  1  4  Law  Society  Gazette, 

138,  at  1  49-30 

4.  R.S.O.  1970  c.  224 

5.  R.S.O.  1970  c.  228 
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defendants,  whether  insured  or  not  and  to  all  types  of  cases.  This  proposal  seems 
meritorious  to  us,  and  we  recommend  that  consideration  should  be  given  to 
implementing  it  by  the  Rules  Committee  and  the  Council  of  Judges.  The  possibility 
of  interim  payments  ordered  by  the  Court  should  also  be  considered,  together  with 
alternatives  such  as  imposing  an  interest  or  cost  penalty  on  a  defendant  v.ho 
refuses  unreasonably  to  make  interim  payments. 

DESCRIPTION  OF  COMMITTEE’S  PROCEEDINGS 


The  Committee  met  several  times,  between  January  and  July,  1980.  We 
advertised  in  the  legal  and  in  the  daily  press  inviting  briefs,  and  we  sent  letters  to 
all  insurers  carrying  on  business  in  Ontario,  to  large  organizations  that  might  be 
expected  to  be  self-insurers,  to  Law  Reform  Commissions  and  Provincial  Justice 
Departments  across  Canada,  and  to  Canadian  and  selected  American  torts 
teachers.  Memoranda  were  prepared  on  the  law  and  practice  relating  to  periodic 
payments  in  various  Commonwealth  and  foreign  jurisdictions,  including  the  United 
Kingdom,  South  Australia,  Western  Australia,  France,  W’est  Germany  and  the 
American  States.  Extracts  from  academic  writings  on  the  subject  were  also  made 
available  to  us  and  considered.  The  Report  of  the  Pearson  Commission/  -  and  the 
arguments  set  out  in  it  for  and  against  periodic  payments,  were  carefully 
considered. 

The  response  to  our  advertisements  and  letters  was  fairly  low,  as  perhaps 
was  to  be  expected.  Many  of  the  insurers  replied,  quite  understandably,  that  the) 
were  leaving  the  Insurance  Bureau  of  Canada  to  speak  for  them.  To  those  who  did 
reply,  it  was  plain  that  the  possibility  of  "open-ended”  liability  was  of  major 
concern.  The  Insurance  Bureau  of  Canada,  after  consideration,  informed  us  that  it 


1.  Royal  Commission  on  Civil  Liability  for  Personal  Injury,  Cmnd.  7054-1  (1978) 
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could  not  make  submissions  on  so  complex  a  matter  without  very  careful 
consideration  and  extensive  study,  which  seemed  impossible  within  the  time 
schedule  contemplated  by  the  Committee.  This  was  a  quite  reasonable  attitude  for 
the  Bureau  to  take,  but  the  result  was  that  we  had  to  proceed  without  any 
substantial  comment  from  the  persons  most  likely  to  be  affected  by  the 
introduction  of  a  scheme  of  periodic  payments.  The  response  that  we  did  receive, 
however,  was  sufficient  to  indicate  to  us  that  any  system  of  variable  "open-ended" 
payments  would  be  viewed  by  insurers  with  grave  concern. 

ARGUMENTS  FOR  AND  AGAINST  PERIODIC  PAYMENTS 

An  attempt  is  made  in  this  section  of  the  report  to  summarize  the  chief 
points  for  and  against  introducing  a  system  of  periodic  payments.  As  a  starting 
point,  it  seems  sensible  to  take  the  words  of  Dickson,  3.,  in  Andrews  v.  Grand  & 
Toy  Alberta  Limited^*  which  may  be  said  indirectly  to  have  led  to  the 
establishment  of  this  Committee. 

Dickson,  3.  said: 

"The  subject  of  damages  for  personal  injury  is  an  area  of  the  law 
which  cries  out  for  legislative  reform.  The  expenditure  of  time  and 
money  in  the  determination  of  fault  and  of  damage  is  prodigal.  The 
disparity  resulting  from  lack  of  provision  for  victims  who  cannot 
establish  fault,  must  be  disturbing.  When  it  is  determined  that  comp¬ 
ensation  is  to  be  made,  it  is  highly  irrational  to  be  tied  to  a  lump  sum 
system  and  a  once-and-f or-ali  award. 

"The  lump  sum  award  presents  problems  of  great  importance.  It  is 
subject  to  inflation,  it  is  subject  to  fluctuation  on  investment,  income 
from  it  is  subject  to  tax.  After  judgment,  new  needs  for  the  plaintiff 
arise  and  present  needs  are  extinguished;  yet,  our  law  of  damages 


1.  [l 978]  2  S.C.R.  229,  at  236-7 
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knows  nothing  of  periodic  payment.  The  difficulties  are  greatest 
where  there  is  a  continuing  need  for  intensive  and  expensive  care  and 
a  long  term  loss  of  earning  capacity.  It  should  be  possible  to  devise 
some  system  whereby  payments  would  be  subject  to  periodic  review 
and  variation  in  the  light  of  continuing  needs  of  the  injured  person, 
and  the  cost  of  meeting  those  needs.  In  making  this  comment  1  am 
not  unaware  of  the  negative  recommendation  of  the  British  Law 
Commission,  (Law  Com.  56  -  Report  on  Personal  Injury  Litigation  - 
Assessment  of  Damages)  following  strong  opposition  from  insurance 
interest  and  the  plaintiffs'  bar.  The  apparent  reliability  of  assess¬ 
ments  provided  by  modern  actuarial  practice  is  largely  illusionary,  for 
actuarial  science  deals  with  probabilities,  not  actualities.  This  is  in 
no  way  to  denegrate  a  respected  profession,  but  it  is  obvious  that  the 
validity  of  the  answers  given  by  the  actuarial  witness,  as  with  a 
computer,  depends  upon  the  soundness  of  the  postulates  from  which 
he  proceeds.  Although  a  useful  aid,  and  a  sharper  tool  than  the 
"multiplier  -  multiplicand"  approach  favoured  in  some  jurisdictions, 
actuarial  evidence  speaks  in  terms  of  group  experience.  It  cannot, 
and  does  not  purport  to,  speak  as  to  the  individual  sufferer.  So  long 
as  we  are  tied  to  lump  sum  awards,  however,  we  are  tied  also  to 
actuarial  calculation  as  the  best  available  means  of  determining 
amount.  In  spite  of  these  severe  difficulties  with  the  present  law  of 
personal  injury  compensation,  the  positive  administrative  machinery 
required  for  a  system  of  reviewable  periodic  payments,  and  the  need 
to  hear  all  interested  parties  in  order  to  fashion  a  more  enlightened 
system,  both  dictate  that  the  appropriate  body  to  act  must  be 
theLegislatur e  rather  than  the  Courts." 


ARGUMENTS  FOR  A  PERIODIC  PAYMENT  SYSTEM 


1 .  Reliability  of  Assessment 


This  is  probably  the  strongest  argument  in  favour  of  a  change  from  the 
present  system.  The  point  seems  to  have  weighed  heavily  with  Dickson,  3.,  as  he 
said:  "After  judgment,  new  needs  of  the  plaintiff  arise  and  present  needs  are 
extinguished."  The  lump  sum  system  therefore  may  under-compensate  (e.g.  where 
unforeseen  medical  complications  occur)  or  over-compensate  (e.g.  where  the 
plaintiff  makes  a  speedy  recovery  or  dies  shortly  after  judgment  and  his  estate 
succeeds  to  the  proceeds).  Where  there  is  a  chance  of  the  occurrence  of  an 
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identifiable  future  event,  an  award  discounted  by  the  probability  of  occurrence  is 
certain  to  be  either  too  high  or  too  low  in  the  individual  case.  Another  aspect  of 
the  same  matter,  also  apparent  in  Dickson,  J.'s  words,  is  the  dissatisfaction  felt  by 
judges  in  facing  the  impossible  task  of  estimating,  accurately,  the  plaintiff's  future 
needs.  Additional  support  for  periodic  payments  is  found  in  the  argument  that  the 
claimant  does  not  really  suffer  any  loss  until  it  is  actually  incurred.  Perfect 
compensation,  therefore,  will  be  compensation  of  the  plaintiff’s  actual  losses  as 
they  accrue. 

2.  Comparison  with  Social  Security  Programmes 

Comparison  with  Social  Security  programmes  lends  support  to  these 
considerations.  Welfare,  unemployment  insurance  and  workers'  compensation 
programmes  have  adopted  periodic  payments  as  the  standard  medium  of 
compensation.  To  those  who  see  the  tort  system  as  a  kind  of  accident 
compensation  scheme  funded  by  liability  insurance,  the  comparison  with  social  loss 
compensation  schemes  has  cogency. 

3.  The  Present  System  Causes  Delay  by  The  Plaintiff  in  Litigation 

The  argument  here  is  that  a  once-and-f or-all  system  of  damage  assessment 
compels  the  plaintiff  to  delay  the  trial  as  long  as  possible  in  order  to  gather  the 
best  possible  evidence  of  the  long  term  effects  of  his  injury.  If  the  plaintiff  knew 
that  the  assessment  could  be  re-opened  if  unexpected  complications  ensued,  he 
would  have  no  incentive  to  delay:  prompt  trials  would  be  in  the  interests  of  both 
parties  and  in  the  interests  of  the  courts.  Against  this,  however,  must  be  set  the 
costs  of  review  procedures  under  any  periodic  payment  system  permitting 
subsequent  adjustments. 
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4.  The  Present  System  Delays  The  Plaintiffs  Rehabilitation 


The  argument  is  that  because  it  will  pay  the  plaintiff  to  prove  at  trial  that 
his  injuries  are  serious,  he  will  not  seriously  attempt  to  rehabilitate  himself  before 
trial.  Against  this  argument  must  be  set  the  consideration  that  with  a  system  of 
periodic  payments  liable  to  be  reduced  if  the  plaintiff  regains  health,  the  plaintiff 
will  have  an  indefinite  incentive  against  rehabilitation. 

5.  The  Present  System  Deprives  The  Plaintiff  of  Compensation  Immediately 

After  The  Accident  when  He  May  Need  It  Most 

The  delay  caused  by  the  once-and-f or-all  system  (point  3,  above)  means  that 
the  plaintiff  must  do  without  compensation  for  months,  and  perhaps  years,  after 
the  accident.  Compensation  at  an  early  date  is  a  humane  provision  to  a  seriously 
injured  person  and  an  important  tool  of  rehabilitation.  The  force  of  this 
consideration  has  been  significantly  reduced  in  automobile  accident  cases  by  the 
scheme  of  "no  fault"  benefits.  The  recent  amendment  to  The  Judicature  Act 
providing  for  pre-judgment  interest  will  also  doubtless  encourage  insurers  to  make 
advance  payments. 

6.  "Compensation  Neurosis" 

A  system  of  adjustable  periodic  payments  would  eliminate  or  reduce  the 
anxiety  and,  hence,  the  deleterious  effect  on  the  plaintiff's  mental  health  of  his 
whole  future  support  depending  on  a  single  proceeding. 

7.  The  Present  System  puts  Undue  Pressure  on  The  Plaintiff  to  Settle 


As  mentioned  above  in  para.  5,  the  long  delay  before  trial  means  that  the 
plaintiff  will  not  have  full  compensation  for  some  time  after  the  injury.  The 


- 
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defendant  is  certain  to  take  advantage  of  this  need  in  settlement  negotiations,  and 
it  will  be  an  advantage  taken  at  the  expense  of  those  least  able  to  afford  it  (i.e. 
those  plaintiffs  whose  need  is  the  most  pressing). 

8.  Tax  Calculations 

The  present  system  requires  complex  calculations  of  the  incidence  of  income 
tax  in  a  fatal  accident  claim  with  an  initial  reduction  in  respect  of  the  deceased's 
liability  to  income  tax  and  then  a  "grossing  up"  to  allow  for  the  incidence  of  income 
tax  on  the  plaintiff's  investment  income.'**  The  need  for  these  calculations  in  fatal 
cases  would  be  eliminated  if  periodic  payments  could  be  ordered,  leaving  it  to 
Parliament  to  determine  the  incidence  of  taxation,  if  any. 

9.  Income  Tax  Advantages  of  Periodic  Payments 

A  different  point  is  the  potential  tax  advantage  to  the  claimant  of  tax-free 
periodic  payments  as  opposed  to  a  lump  sum  to  be  invested  to  produce  (taxable) 
income. 


It  appears  that  voluntarily  agreed  schemes  of  periodic  payments  (known  as 
"structured  settlements")  have  an  important  income  tax  advantage,  in  that  Revenue 
Canada  has  been  willing  to  treat  receipts  under  such  settlements  as  tax-free  in  the 
plaintiff's  hands,  whereas,  if  the  plaintiff  accepted  a  lump  sum  and  purchased  an 


1.  See  Keizer  v.  Hanna  r1978;  2  S.C.R.  342.  Somewhat  different  considerations 

- —  - -  L  -i 

apply  in  personal  injury  claims,  as  medical  expenses  are  deductible  in  part  from 
income  tax,  (see  Fenn  v.  City  of  Peterborough  1979  25  O.R.  (2d)  399,  at  456) 
and  compensation  for  loss  of  earning  capacity  is  calculated  without  deduction 
of  tax  that  .vould  have  been  payable  on  the  plaintiff's  earnings.  See  R.  v.  Jennings 
[1966]  S.C.R.,  532,  Andrews  v.  Grand  &  Toy  Alberta  Ltd.  [1978"  2  S.C.R.  229, 
at  259 ,  r  ar  Dickson,  3. 


8. 


annuity,  tax  would  be  payable  on  the  interest  element  in  the  annuity  payments.  It 
is  unnecessary  to  stress  the  point  that  in  times  of  high  interest  rates  the  difference 
in  tax  treatment  is  very  substantial,  and  the  benefit  can,  in  effect,  be  divided 
between  the  parties  in  settlement  negotiations. 

We  were  interested  to  discover  whether  the  same  tax  benefits  would  attach 
to  periodic  payments  ordered  by  the  court  and,  accordingly,  commissioned  an 
opinion  on  this  question,  which  is  attached  to  this  report  as  Appendix  C.  The 
opinion  indicates  that  periodic  payments  ordered  by  the  court  would  probably  be 
treated  as  tax  free  in  the  hands  of  the  judgment  creditor.  We  considered, 
therefore,  that  a  substantial  advantage  could  be  obtained  by  both  parties  from  a 
provision  empowering  the  court  to  order  periodic  payments  at  least  on  consent. 

1  0.  Periodic  Payments  Would  Avoid  the  Distasteful  Necessity  of  Assessing 

A  Widow's  (or  Widower's)  Prospect  of  Remarriage  in  Fatal  Accident  Claims 

The  argument  is  that  periodic  payments  would  simply  be  awarded,  and  would 
cease  or  be  reduced  if  the  claimant  later  remarried.  It  is  hardly  necessary  to  point 
out  that  this  scheme  opens  up  the  even  more  distasteful  prospect  of  setting  up  an 
economic  disincentive  to  remarriage.  A  scheme  whereby  periodic  payments  were 
varied  on  "de  facto"  remarriage  might  solve  this  particular  problem  but  would 
invite  all  the  difficulties  associated  with  monitoring  and  "snooping"  into  the 
plaintiff's  private  life. 

1 1 .  Dissipation  of  Awards 

An  argument  common'y  made  in  favour  of  a  change  from  the  present  system 
is  that  plaintiffs  tend  tc  squander  the  proceeds  of  their  judgments.  The  point  raises 
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the  question  of  whose  money  is  the  award.  Lf  it  really  is  the  plaintiff's  money,  and 
the  plaintiff  is  of  full  age  and  understanding,  it  is  difficult  to  object  to  his  doing 
what  he  likes  with  it.  However,  if  the  tort  system  is  viewed  as  an  accident 
compensation  scheme  funded  indirectly  by  the  public  through  liability  insurance 
premiums  (now  compulsory  for  motorists  in  Ontario),  dissipation  of  judgment 
proceeds  is  a  matter  of  public  concern,  especially  as  the  plaintiff,  if  he  leaves 
himself  destitute,  will  be  thrown  upon  the  public  purse  for  support  by  the  social 
welfare  system.  Another  point  is  that  there  are  degrees  of  competence  and  there 
may  be  a  case  for  controlling  disposition  of  a  large  judgment  sum  even  in  the  hands 
of  a  claimant  whose  condition  would  not  justify  an  order  under  The  Mental 
Incompetency  Act.^* 

1  2.  Protection  Against  Inflation 

It  is  said  that  periodic  payments  provide  a  better  protection  than  lump  sum 

awards  against  inflation.  This  depends  on  what  system  of  cost  of  living  indexing  is 

employed  for  a  periodic  payment  system.  If  periodic  payments  are  inadequately 

indexed,  the  plaintiff  would  be  better  off  with  a  lump  sum  that  could,  at  least  in 

2 

theory,  be  invested  to  give  protection  against  the  decline  in  value  of  money.  *  A 
periodic  payment  system  fully  indexed  against  inflation  would  certainly  offer  an 
attractive  alternative  to  the  present  system,  but  it  is  not  easy  to  see  how  such  a 
system  could  be  financed  without  state  participation  of  some  sort.^* 


R.S.O.  1970  c.  271 

- '  Twelve  American  States  have  adopted  periodic  payment  provisions  in  some  me¬ 
dical  malpractice  cases,  but  almost  all  exclude  any  possibility  of  subsequent 
variation.  See  Elliget,  The  Periodic  Payment  of  Judgments  [1979]  Ins.  Counsel  3. 
130.  These  provisions  were  enacted  hastily  in  what  was  perceived  as  a  "medical 
malpractice  crisis".  Their  constitutionality  is  in  question.  See  American  Bank 
&  Trust  Co.  v.  Community  Hospital  163  Cal.  Rptr.  513  (1980). 


The  French  system  is  financed  by  a  State-run  reinsurance  scheme. 
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ARGUMENTS  AGAINST  PERIODIC  PAYMENTS 


I .  Lack  of  Final itv 


The  well-known  maxim:  "interest  reipublicae  at  sit  finis  litium"  undoubtedly 
has  force,  though  against  the  interest  in  finality  must  be  weighed  the  interest  of 
the  plaintiff  in  a  full  and  fair  assessment  of  the  damage  caused  by  the  defendant's 
wrong,  and  reasonable  assurance  of  receiving  just  compensation  for  it. 

Any  system  of  periodic  payments  adjustable  in  the  light  of  changing 
circumstances  will  involve  the  direct  costs  of  the  review  process.  The  burden  on 
the  court  of  hearing  applications  to  vary  awards  and  appeals  from  variations  could 
be  expected  to  be  considerable.  The  costs  to  the  parties  of  legal  representation 
and  of  assembling  and  presenting  the  necessary  evidence  must  also  be  taken  into 
account.  Expert  witnesses  would  almost  always  be  required  on  both  sides  whenever 
a  change  in  medical  condition  was  alleged. 

Applications  for  variation  could  be  expected  in  respect  of  changes  in  the 
value  of  money,  changes  in  costs  not  reflected  in  the  change  in  value  of  money,  and 
changes  in  the  claimant's  actual  needs.  A  formula  could  be  envisaged  that  would 
automatically  vary  the  claimant's  award  according  to  some  predetermined  measure 
of  the  change  in  the  value  of  money.  Such  a  change,  however,  would  almost  never 
exactly  match  the  claimant's  actual  costs.  In  principle,  therefore,  a  search  for 
perfect  compensation  would  require  a  hearing  to  determine  the  amount  of  each  loss 
as  it  accrued.  Changes  in  the  claimant's  needs  should  require  similar  treatment. 
Convenience  would,  presumably,  demand  some  time  period  between  assessments; 
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perhaps  annual  hearings  would  be  the  most  frequent  feasible  with  provision  for 
interest  to  be  paid  cm  any  money  owing  from  the  date  of  accrual  of  the  loss  until 
actual  payment. 

The  burden  of  re-hearings  might  be  reduced  by  setting  some  threshold 
requirement,  for  example,  that  only  substantial  changes  in  costs  or  in  needs  would 
be  considered.  Such  a  proposal  raises  considerable  difficulties,  however,  in  finding 
a  satisfactory  definition  of  "substantial  changes."  If  the  phrase  is  undefined, 
litigation  will  be  required  in  each  case  to  determine  if  the  case  can  be  re-opened. 
If  defined,  for  example,  in  dollar  or  percentage  figures,  it  will  give  rise  to 
anomalies  and  injustice  in  depriving  claimants  of  a  variation  where  the  change  falls 
short  of  the  specified  figure  and  a  tendency  to  inflate  claims  in  order  to  trigger  the 
threshold. 

One  possibility  sometimes  discussed  is  to  make  variation  dependent  on  the 
occurrence  of  a  specified  event  mentioned  at  trial.  This  proposal  was  adopted  by 
the  English  Law'  Commission.*'  It  would  certainly  reduce  the  burden  of  continual 
re-assessment,  but  might  give  rise  to  its  own  anomalies.  Everything  would  depend 
on  the  exact  words  used  by  the  trial  judge  in  defining  the  circumstances  that  would 
permit  review'.  "The  plaintiff  may  apply  for  a  re-assessment  if  he  develops 
epilepsy"  might  not  cover  the  case  of  the  plaintiff  developing  a  brain  tumor.  One 
could  foresee  a  tendency  on  the  part  of  trial  judges  to  define  very  broadly  the 
circumstances  that  would  permit  review.  Such  a  tendency  would  lead  to  the 
difficulties  mentioned  above,  and  would  only  make  more  anomalous  those  cases 
where  review  was  denied. 

The  burden  of  review  would  be  reduced  by  a  provision  that  application  could 
only  be  made  once,  or  only  once  in  a  long  period  of  time,  or  only  within  a  certain 

1.  Law  Com.  Report  on  Personal  Injury  Litigation  -  Assessment  of  Damages, 

No.  56.  1973.  do.  64-5 
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period  of  time  following  a  judgment,*’  but  such  systems  would  have  most  of  the 

2 

deficiencies  of  the  present  one. 

2.  Loss  of  Incentive  to  Rehabilitation 


A  point  very  commonly  made  against  a  variable  system  of  periodic  payment 
is  that  if  it  paid  the  claimant  to  remain  disabled,  some  claimants  (at  the  margin,  at 
least)  will  tend  to  remain  disabled,  whereas  with  compensation  settled,  they  might 
achieve  more  rapid  rehabilitation.  It  is  not  necessary  to  support  this  argument  with 
accusations  of  malingering.  It  is  enough  to  say  that,  perhaps  subconsciously,  some 
claimants  will  tend  to  remain  in  a  state  of  health  that  will  be  financially 
advantageous. 

Supporters  of  a  change  from  the  present  system  generally  concede  this 

point,  but  consider  it  to  be  offset  by  the  ill  effects  on  the  plaintiff's  health  of  the 

2. 

present  system.  Another  point  that  can  be  made  is  that  malingering,  or  its 
psychological  equivalent,  has  not  proved  an  insuperable  obstacle  to  periodic 
payments  in  social  security  schemes,  such  as  Workers'  Compensation. 

3.  The  Defendant  (or  His  Insurer)  will  be  Encouraged  to  Snoop  into  The 

Plaintiff's  Private  Life 


This  point  may  be  considered,  like  the  last,  to  be  an  aspect  of  loss  of 
finality.  If  it  will  pay  the  defendant  to  prove  that  the  plaintiff  is  less  disabled  than 


1.  Article  296  of  Book  V  of  the  proposed  Quebec  Civil  Code  would  permit  re¬ 
view  within  five  years  of  judgment  or  settlement  if  the  creditor's  position 
"subsequently  worsened  substantially." 

Pearson  Commission  Report,  para.  571. 
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he  claims  or  that  he  is  earning  more  than  he  admits,  it  may  pay  the  defendant  aiso 
to  investigate  the  plaintiff's  affairs  in  search  of  evidence.  This  prospect  would  be 
particularly  distasteful  in  fatal  accident  claim  cases  if  the  claim  for  lost  support 
were  to  be  diminished  by  the  claimant's  obtaining  support  from  other  sources.  Any 
system  whereby  a  claim  to  support  were  to  cease  on  the  claimant's  "de  facto" 
marriage,  would  run  into  this  difficulty.  Loss  of  the  claim  on  actual  remarriage 
would  not  run  into  the  same  objection,  but  would  be  open  to  the  objection  that  it 
discouraged  actual  remarriage  in  favour  of  "de  facto"  marriage  relationships. 
Against  these  arguments,  insofar  as  they  apply  to  personal  injury  claims,  can  be 
made  the  point  that  snooping  by  insurers  has  not  proved  to  be  an  unmanageable 
problem  in  the  case  of  long-term  disability  insurance,  where  the  same  incentives 
exist. 

4.  The  Claimant  is  Deprived  of  His  Preferred  Result 

The  argument  here  is  for  freedom  of  choice.  The  plaintiff  can  always 
purchase  an  annuity  if  he  wishes  to  do  so,  with  the  proceeds  of  a  lump-sum 
judgment  or  otherwise  invest  it  to  produce  periodic  income.  Moreover  the  plaintiff 
can  agree  on  a  "structured"  settlement  and  this  is  being  done  with  increasing 
frequency.  It  is  argued  that  there  is  no  justification  for  compelling  the  plaintiff  to 
accept  an  annuity  and  that  the  net  effect  may  be  to  lower  the  plaintiff's  bargaining 
power  in  settlement  negotiations,  leaving  the  plaintiff  who  prefers  a  lump  sum 
simply  with  a  smaller  lump-sum  settlement  than  he  would  obtain  under  the  present 
system.  The  strength  of  this  argument  depends  on  the  weight  to  be  accorded  the 
arguments  mentioned  earlier  that  the  plaintiff  does  not  really  suffer  a  loss  until  it 
accrues,  that  the  proceeds  of  the  judgment  are  funded  indirectly  by  the  public  in 
the  form  of  liability  insurance  premiums,  and  that  it  is  consequently  justifiable  for 
the  state  to  restrain  dissipation  of  a  lump  sum  award. 
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5.  Insurers  Are  Unable  to  Close  Their  Bocks  or  to  Estimate  Their  Liabilities 


As  is  clear  from  the  response  to  our  letter  to  insurers,  this  is  an  important 
concern  to  the  insurance  industry.  The  argument  is  that  insurance  losses  must  be 
capable  of  estimation  with  reasonable  certainty  in  order  to  calculate  appropriate 
premiums.  "Open-ended”  liability  prevents  this  calculation. 

Against  this  argument  it  may  be  said  that  insurers,  better  than  anyone  else, 
should  be  able  to  estimate  the  value  of  uncertain  future  events.  Where  the 
uncertainty  is  the  length  of  the  claimant's  life,  it  must  surely  be  conceded  that 
there  can  be  no  actuarial  difficulty.  Where  the  uncertainty  is  the  future  state  of 
the  claimant's  health,  it  can  be  argued  that  cases  where  health  improves 
unexpectedly  will  balance  those  where  it  deteriorates.  The  force  of  this  argument 
depends  on  the  weight  to  be  given  to  the  point  made  earlier  about  the  claimant's 
tendency  to  malinger  (deliberately  or  subconsciously)  -  a  problem  from  the 
insurance  point  of  view  of  "moral  hazard". 

In  respect  of  inflation,  insurers  commonly  say  that  only  the  government  can 
afford  a  fully  inflation-proofed  pension.  This  argument  appears  to  have  force  but 
could  be  met  in  several  ways;  for  example,  by  a  state-run  re-insurance  scheme  of 
which  various  forms  are  possible,  or  by  a  cost  of  living  increase  in  the  periodic 
payments  not  to  exceed  a  standard  measure  of  interest  rates,  e.g.  the  Government 
of  Canada  Treasury  Bill  rate,  readily  available  to  a  prudent  investor. 

6.  In  Respect  of  Future  Lost  Earnings  Justice  Requires  an  Injured  Plaintiff 

to  Receive  a  Lump  Sum 

The  argument  here  is  that  the  plaintiff  who  is  disabled  loses  a  capital  asset, 
and  that  he  ought  to  have  the  option  of  receiving  a  capital  sum  in  compensation  so 
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that,  for  example,  a  disabled  carpenter  might  set  up  in  the  construction  business. 
This  argument  is  supported  by  the  Supreme  Court  of  Canada  in  R.  v.  Jennings  and 
by  the  House  of  Lords  in  Pickett  v.  British  Rail  Engineering  Limited’  [l978]  3 
W.L.R.  955,  both  cases  holding  that  a  claim  for  future  lost  earnings  is  equivalent  to 
a  claim  for  a  capital  asset  and  represents  a  present  loss.  In  answer  to  these  points, 
it  may  be  argued  that  a  periodic  payment  scheme  could  make  allowance  for  the 
commutation  of  periodic  payments  to  a  lump  sum  on  good  cause  shown  by  the 
claimant. 

7.  Future  Medical  Expenses  are  already  Subject  to  Subrogation  in  Favour 

of  O.H.I.P. 

Since  O.H.I.P.  is  subrogated  to  the  portion  of  the  claim  for  future  medical 
expenses  that  fall  within  the  coverage  of  the  health  insurance  scheme,**  there  can 
be  no  question  of  the  plaintiff  dissipating  this  portion  of  the  award  or  of  the 
plaintiff  being  over-compensated  or  under-compensated,  since  he  will  receive  what 
he  needs  from  O.H.I.P.  -  no  more  and  no  less.  It  would  be  most  inconvenient, 
therefore,  to  contemplate  periodic  reviews  of  this  portion  of  the  award,  and  very 
wasteful  to  conduct  reviews  to  adjust  accounts  between  O.H.I.P.  and  the 
defendant's  insurer  according  to  changes  in  the  plaintiff's  state  of  health.  It  would 
be  even  more  anomalous  to  contemplate  such  reviews  in  the  case  of  an  uninsured 
defendant.  All  considerations  seem  to  point  to  the  advantages  of  a  lump  sum 
settlement  in  favour  of  O.H.I.P. 

1.  The  Health  Insurance  Act,  Stat.  Ont.  1972,  c.  91,  s.  35(1) 

By  agreement  between  O.H.I.P.  and  many  insurers,  the  right  of  subrogation 
in  automobile  cases  is  given  up  in  return  for  a  payment  by  the  insurer. 
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8.  Only  a  Comparatively  Small  Area  Remains  which  a  Periodic  Payment 

Scheme  would  Apply 

If  points  6  and  7  are  soundly  based,  we  will  have  excluded  a  substantial 
portion  of  most  personal  injury  awards  and  will  be  left  only  with  claims  for  future 
pain  and  suffering  and  loss  of  amenities  (limited  to  a  conventional  maximum)^  ‘  and 
claims  for  the  cost  of  future  care  not  covered  by  O.H.I.P.  The  argument  is  that  it 
is  hardly  worth  the  effort  of  introducing  a  major  change  in  the  present  system  when 
the  change  will  have  no  effect  on  most  of  the  damages  awarded  in  respect  of  future 
losses  caused  by  personal  injury. 

9.  Periodic  Payments  put  an  Undue  Burden  on  The  Uninsured  Defendant 

Although  many  defendants  are  adequately  insured  against  liability  for 
personal  injuries,  some  are  not.  Even  with  compulsory  automobile  insurance,  the 
low  statutory  minimum  ($1 00,000.00)  means  that  many  motorists  will  be  under¬ 
insured.  When  it  is  recalled  that  modern  tort  law  (judicial  and  statutory)  may 
impose  liability  without  any  finding  of  real  fault  (e.g.  vicarious  liability  of  the 
owner  of  an  automobile  who  lends  it  to  a  friend)  it  must  surely  give  us  pause  to 

contemplate  burdening  an  innocent  defendant  with  a  perpetual  open-ended  liability. 

2 

It  would,  as  the  dissenting  Pearson  commissioners  commented,  '  make  the  plaintiff 
the  defendant's  pensioner  for  life.  It  is  true  that  approximately  such  a  result  is 
effected  in  matrimonial  support  cases,  but  the  justification  here  is  presumably 

1 .  See  Andrews  v.  Grand  &  Toy  Alberta  Ltd,  [l  979J  2  S.C.R.,  229  Arnold  v.  Teno 
[1978J  2  S.C.R.,  287,  Thornton  v.  School  District  No.  57  (Prince  George)  1978 
2  S.C.R.  267  ($100,00qJTlindal  v.  Lindal  jl978j  4  W.W.R.  592  (B.C.S.C.) 
($135,000),  Fenn  v.  City  of  Peterborough  (1979)  25  O.R.  (2d)  (C.A.)  ($125,000). 


2. 


Pearson  Commission  Report,  para.  621 
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what  is  still  regarded  as  the  life-long  commitment  of  marriage.  It  seems  doubtful 
whether  the  concept  should  be  extended  to  a  tortfeasor,  especially  one  who  is  not, 
in  any  real  sense,  at  fault.  The  point  is  strengthened  by  a  contemplation  of  the 
effect  of  inf lation-proofed  periodic  payments.  A  relatively  modest  -award  of 
$20,000.00  per  annum  to  a  person  disabled  by  an  accident  would,  if  indexed  at  a 
10%  annual  rate  of  inflation  with  yearly  rests,  rise  to  $37,062.00  in  the  twelfth 
year  for  a  total  payment  at  the  end  of  that  year  of  $<427,6 84.00.  The  impact  of 
such  a  liability  on  an  uninsured  defendant  whose  after-tax  income  w'as  rising  at  a 
slower  rate  than  the  rate  of  inflation,  would  be  devastating,  and  bankruptcy  would 
provide  no  relief  if,  as  would  seem  probable,  the  obligation  to  make  payments  were 
held  to  accrue  periodically.  Supporters  of  periodic  payments  might  make  the  point 
that  the  impact  of  a  judgment  on  a  defendant  should  be  irrelevant  to  the  proper 
assessment  of  compensation;  however,  the  practical  considerations  mentioned 
here  cannot  be  ignored. 

1 0.  The  Plaintiff  Can  Evade  Any  Periodic  Payment  Scheme  by  Making  a  Lump 

Sum  Settlement 


The  point  here  is  that  unless  lump  sum  settlements  are  controlled,  a 
claimant  will  be  free,  even  if  periodic  payments  are  introduced,  to  settle  his  claim 
for  a  lump  sum.  Thus,  the  rationale  for  periodic  payments  that  depends  on  the 
desirability  of  preventing  the  plaintiff  from  dissipating  his  award  loses  most  of  its 
force  if  the  plaintiff  can  evade  the  control  by  settling  for  a  lump  sum  and 
dissipating  that.  The  net  effect  may  be  that  the  plaintiff  who  prefers  a  lump  sum 
will  simply  be  induced  to  settle  for  a  smaller  sum.  There  are  two  major  arguments 
in  favour  of  periodic  payments,  prevention  of  dissipating  of  awards,  and  the 
securing  of  more  exact  compensation.  Unless  the  settlement  point  can  be  met,  the 
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first  argument  loses  much  of  its  force.  The  second,  however,  stands,  and  a  periodic 
payment  system  could  rationally  be  supported  on  that  ground  alone,  if  other 
objections  could  be  satisfactorily  answered. 

It  is  not  easy  to  see  an  answer  to  the  settlement  point,  unless  we  were 
willing  to  contemplate  the  control  (for  example,  by  the  court)  of  all  settlements. 
This  would  cause  a  heavy  administrative  burden  and  would  probably  be  resisted  by 
the  profession  and  perhaps  by  the  public  as  an  undue  restriction  on  the  freedom  of 
plaintiffs  and  defendants  to  settle  their  own  litigation.  The  Pearson  Commission 
conceded  this  point,  merely  imposing  a  duty  on  the  plaintiff's  adviser  to  point  out 
the  advantages  of  periodic  payments  before  agreement  to  a  lump  sum  settlement^' 
Of  course,  if  the  periodic  payment  scheme  were  sufficiently  attractive,  plaintiffs 
would  be  expected  to  elect  periodic  payments,  but  so  long  as  lump  sum  settlements 
are  allowed,  it  cannot  be  a  major  justification  for  periodic  payments  that  the 
plaintiff  will  be  prevented  from  dissipating  the  proceeds  of  his  judgment. 

1  1 .  The  Problem  of  Fixed  Dollar  Insurance  Limits 

Inflation-proofed  periodic  payments  are  not  easily  compatible  with  fixed 
dollar  limits  on  liability  insurance.  Consider  the  example  mentioned  above  of  an 
award  of  $20,000.00  per  annum  for  lost  income.  Let  us  suppose  that  the  disabled 
person  is  a  man  aged  22  and  that  his  life  expectancy  is  not  affected  by  the 
disability.  Under  current  practice,  such  an  award  would  be  calculated  by  finding 
the  plaintiff's  life  expectancy  to  retirement  age  (40  years)  and  then  finding  the 
present  value  of  $20,000.00  per  annum  for  40  years  at  a  discount  rate  of,  say,  2^% 
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(about  $511,400.00).  Deduction  would  then  be  made  for  adverse  contingencies, 
such  as  sickness  and  loss  of  employment,  etc.  With  even  slight  deductions  for 
contingencies,  the  award  would  be  within  the  limits  of  a  $500,000.00  insurance 
policy  such  as  is  carried  by  many  responsible  motorists.  Consider,  now,  the  effect 
of  a  $20,000.00  per  annum  periodic  payment  for  the  plaintiff's  life  indexed  to 
inflation  at  10%  (higher  rates  of  inflation  are  not  beyond  contemplation).  The 
$500,000.00  limit  would  be  eaten  up  in  thirteen  years,  and  the  payment  required  in 
the  fourteenth  year  would  exceed  the  policy  limit  by  $59,498 .00,  sufficient  to  put 
many  defendants  into  bankruptcy.  Unless  future  payments  were  held  to  be 
discharged  by  the  bankruptcy,  the  defendant  would  then  be  left  with  liability  for 
ever-increasing  payments  for  a  further  26  years.  It  may  be  said  in  reply  to  this 
point  that  insurance  practices  would  have  to  change  to  accommodate  a  system  of 
periodic  payments.  It  is  doubtful,  however,  whether  this  accommodation  could  be 
left  to  chance.  Probably,  periodic  payments  would  have  to  be  introduced  with 
accompanying  legislation  to  have  immediate  effect  on  existing  and  future  insurance 
policies.  The  American  model  Periodic  Payment  of  Judgments  Act  meets  this  point 
by  including  a  provision  in  the  model  legislation  that  deems  full  liability  of  the 
defendant  to  be  within  the  policy  limits  if  the  capitalised  value  of  the  award  is  less 
than  the  amount  of  the  policy  limit.  A  provision  along  these  lines  would  have  to  be 
included  in  any  scheme  proposed  for  Ontario,  though  the  capitalization  formula 
would  be  far  more  complex  than  that  in  the  Periodic  Payment  of  Judgments  Act,  if 
the  defendants  liability  were  "open-ended",  i.e.  ,  subject  to  uncertain  increases  in 
the  future.  A  scheme  limited  to  motor  vehicle  accidents  could  meet  the  point  by 
requiring  compulsory  insurance  without  limit,  as  in  England  and  other  countries. 
This  possibility,  however,  was  outside  the  committee's  terms  of  reference,  and 
would  require  careful  co~iideration  and  wide  consultation. 
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1  2.  Problems  Associated  with  The  Plaintiff's  Death 

Two  q  uestions  arise  from  the  possibility  of  the  death  of  a  plaintiff  in  receipt 
of  periodic  payments.  It  should  be  noted  that  death  may  be  caused  either  by  the 
accident  itself  for  which  the  defendant  is  responsible,  or  by  independent  causes. 
First,  what  portion  of  the  unpaid  judgment  passes  to  the  plaintiff's  estate?  Second, 
what  rights  have  dependants  under  Part  V  of  the  Family  Law  Reform  Act?  If  the 
present  view  of  the  courts  is  soundly  based,  that  the  claim  of  an  injured  person  for 
lost  future  earnings  represents  a  present  capitai  loss  to  him,  the  right  to  recover 
compensation  for  that  loss  ought,  in  principle,  to  pass  to  the  plaintiff's  estate,  as 
held  by  the  House  of  Lords  in  Pickett  v,  British  Rail  Engineering  Limited,  and  in 
the  more  recent  case  of  Kandalla  v.  British  European  Airways  Corp.  [1980J2  W.L.R. 
730  (Q.B.).  The  result  would  be  that  the  capitalized  value  of  the  unpaid  portion  of 
the  periodic  payments  representing  lost  earnings  should  pass  to  the  plaintiff's 
estate,  and  this  result  should  ensue  whatever  the  cause  of  the  plaintiff's  death.  The 
reason  has  nothing  to  do  with  the  defendant's  responsibility  for  the  death.  In  order 
to  preclude  the  necessity  of  later  hearings  to  determine  the  appropriate  recovery 
to  the  estate,  provision  would  have  to  be  made  in  any  periodic  payment  scheme  for 
the  trial  court  to  indicate  the  findings  of  fact  necessary  to  enable  the  calculation 
to  be  easily  made  on  the  plaintiff's  death  (that  is,  life  expectancy,  contingencies 
and  annual  loss). 

The  second  question,  that  of  the  rights  of  the  dependants,  requires  a  differ¬ 
ent  answer.  The  dependants'  claim  arises  only  if  the  defendant  is  responsible  for 
the  death.  A  separate  hearing  would  therefore,  be  required,  in  case  of  dispute,  to 
determine  both  the  value  of  the  lest  dependancy  and  the  defendant's  responsibility 
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for  the  death.  The  Pearson  Commission  accepted  this  necessity  even  though 
recognising  that  "this  would  be  a  departure  from  the  usual  rule  that  more  than  one 
action  should  not  be  brought  for  the  same  injury."*'  If  the  basic  periodic  payment 
scheme  were  to  be  extended  to  fatal  accident  cases,  the  award  would  then  be 
payable  to  the  dependants  as  periodic  payments;  otherwise,  as  a  lump  sum,  which 
would  require  capitalization. 


1  3.  The  Need  for  Adequate  Security 

Provision  would  have  to  be  made  in  any  periodic  payment  scheme  for  the 
defendant  to  put  up  security.  In  the  absence  of  such  security,  the  plaintiff  should 
have  the  option  of  taking  a  lump  sum  judgment  and  seeking  to  enforce  it  im¬ 
mediately. 


14.  Assignment  of  Rights  to  Periodic  Payments 


If  one  object  of  the  periodic  payment  scheme  is  to  prevent  the  plaintiff  from 
dissipating  an  award,  provision  would  have  to  be  made  in  any  periodic  payment 
scheme  to  prevent  assignment  by  the  plaintiff  after  judgment  of  his  rights  to 
periodic  payments,  except  as  security  for  the  provision  of  health  care  and,  perhaps, 
for  certain  other  purposes  (for  example,  legal  fees  related  to  the  claim  and  family 
support).  This  would  not  be  a  difficult  concept  to  accept,  as  wage  assignments 
have  long  been  prohibited  in  Ontario  (except  to  credit  unions)  and  O.H.I.P.  will  be 
subrogated  to  a  substantial  portion  of  the  judgment  representing  future  cost  of 
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medical  care.  A  related  question  is  whether  periodic  payments  should  be  exempt  in 
whole  or  in  part  from  claims  of  creditors.  Alternative  views  are  tenable  on  this 
question.  It  is  arguable  that  seizure  should  be  permitted  to  the  extent  that  wages 
can  be  attached,  and  that  there  should  be  an  exception  for  family  support 
obligations. 


1  5.  Procedural  Changes  would  be  Required  to  Require  Trial  Courts  to  make 

Specific  Findings  on  Relevant  Matters 

Specific  findings  would  be  required  of  the  precise  components  of  the 
periodic  payments  award  for  purposes  of  capitalising  the  award  or  the  remaining 
part  of  it,  or  the  lost  earnings  portion  of  it,  in  the  event  of  a  failure  of  the 
defendant's  security,  or  of  the  plaintiff's  death,  or  of  the  commutation  of  the  award 
to  a  lump  sum  for  other  good  reason,  if  that  were  permitted,  and  for  rational 
calculations  of  adjustments  to  portions  of  the  award  in  the  light  of  changing 
circumstances.  Provision  would  have  to  be  made,  therefore,  for  the  trial  judge,  in 
case  of  trial  by  judge  alone,  to  make  specific  findings  of  the  relevant  facts,  and  for 
the  jury,  in  case  of  trial  by  jury,  to  answer  detailed  interrogatories  to  a  similar  end. 

1 6.  Periodic  Payments  are  Less  Suited  to  Fatal  Accident  Cases  than  to  Injury 

Cases 


Even  if  the  arguments  for  periodic  payments  in  personal  injury  cases  are 
accepted,  the  case  for  extending  the  system  to  fatal  cases  is  a  weaker  one,  for  the 
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lapse  of  time  will  never  resolve  the  uncertainties  of  the  deceased's  future. 
However,  the  recipient  would  still  have  the  benefits  of  whatever  protection  the 
scheme  might  give  against  inflation,  and  of  the  income  tax  advantages  of  periodic 
payments. 


THE  COMMITTEE'S  CONCLUSIONS 


Some  of  the  arguments  against  periodic  payments  considered  above  are 
relatively  minor.  Certainly,  if  such  a  scheme  were  thought  desirable,  problems  of 
security,  assignment,  and  the  form  of  the  judgment  would  not  be  insuperable 
obstacles.  However,  other  arguments  are  substantial. 

We  agree  with  the  Pearson  Commission  that  control  of  voluntary 

1 

settlements  would  be  neither  justifiable  nor  practicable.  Consequently,  plaintiffs 
would  remain  free  to  settle  their  claims  for  a  lump  sum  and  to  dissipate  the 
proceeds,  even  if  a  periodic  payment  scheme  were  introduced.  Subject,  therefore, 
to  the  limited  recommendation  made  below,  we  do  not  consider  that  restraint  on 
the  disposition  of  awards  can  be  adopted  as  a  sufficient  reason  in  itself  for 
instituting  a  system  of  periodic  payments. 


The  other  major  argument  for  periodic  payments  is  that  it  yields  more 
perfect  compensation  than  the  present  system.  We  accept  that  this  is  so  but  con¬ 
sider,  briefly  speaking,  that  the  benefits  of  perfect  compensation  are  outweighed 
by  the  loss  of  finality.  In  particular,  we  do  not  see  an  easy  solution  to  the  problems 
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of  fixed  dollar  insurance  limits  and  of  the  burden  of  variable  periodic  payments  on 
the  uninsured  defendant.  We  are  also  persuaded  that  the  direct  costs  to  the  State 
and  to  the  parties  of  the  review  process  required  by  variable  payments  would  be 
high.  The  parties  would  also  have  to  bear  the  cost  of  the  uncertainty  introduced  by 
variable  periodic  payments. 

One  possible  solution  that  has  been  suggested  to  some  of  these  problems 
involves  the  creation  of  some  sort  of  fund  to  which  the  defendant  would  pay  a  lump 
sum  and  from  which  the  plaintiff  would  draw  periodic  payments.*'  This  proposal, 
however,  would  involve  the  creation  of  some  sort  of  Board  or  Tribunal  to 
administer  the  fund.  The  solvency  of  the  fund  would  require  State  assurance.  Even 
though,  in  theory,  the  gains  and  losses  to  the  fund  would  even  out  in  the  long  term, 
we  consider  that  in  practice,  partly  because  of  the  "moral  hazard"  problem  referred 
to  earlier,  the  creation  of  such  a  fund  would  put  a  burden  on  public  funds.  We  are 
not  convinced  that  it  would  be  desirable  to  create  what  would,  in  effect,  be  a 
State-run  insurance  agency  operating  in  one  small  field  of  personal  injury 
compensation. 

For  these  reasons,  we  have  rejected  any  general  scheme  of  variable  periodic 

payments  that  would  be  imposed  on  the  parties  against  their  will.  However,  we  see 

no  objection  to  the  entering  of  a  reviewable  judgment  on  consent  of  the  parties  as 

2. 

has,  in  fact,  been  done  in  the  past.  As  there  is  some  doubt  about  the  basis  of  such 
a  judgment  in  the  existing  Rules,  we  recommend  an  amendment  to  make  it  clear 
that  the  court  has  power,  on  consent,  to  enter  such  a  judgment. 

1.  See  Feldthusen  and  McNair,  General  Damages  in  Personal  Injury  Suits:  The 

Supreme  Court's  Trilogy,  (1976)  28  U.  Toron.  L.3.  381,  at  423. 
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Secondly,  and  for  similar  reasons,  we  see  no  objection  to  a  judgment  for 
periodic  payments  with  the  parties'  consent.  We  see  potential  advantage  to  both 
parties  in  the  shape  of  income  tax  savings,  and  we  accept  that  there  is  a  need  for 
this  possibility  to  be  made  explicit,  so  that  parties  can  obtain  on  judgment  the  same 
income  tax  advantages  that  are  available  on  voluntary  settlement.  We  recommend 
that  the  Rules  be  amended  accordingly. 

Thirdly,  we  consider  that  there  is  a  case  to  be  made  for  restricting  the 
plaintiff's  disposition  of  an  award  in  certain  very  limited  circumstances.  Cases 
arise  in  which  the  plaintiff,  though  not  mentally  incompetent,  is  plainly  incapable 
of  managing  a  large  sum  of  money.  In  borderline  cases,  it  would  often  be 
distressing  to  the  plaintiff  to  have  proceedings  brought  under  the  Mental 
Incompentency  Act,  and  if  the  only  need  is  to  restrain  disposition  of  a  single  award, 
it  is  surely  too  stark  a  choice  to  compel  an  election  between  no  restraint  at  all,  and 
the  institution  of  mental  incompetency  proceedings.  The  judge  who  has  seen  the 
plaintiff  in  the  witness  box  can,  we  consider,  in  the  limited  class  of  cases 
contemplated,  make  a  decision  on  such  a  question.  Although  we  contemplate  that 
the  power  would  only  be  exercised  in  "near-incompetency"  cases,  we  do  not 
consider  it  desirable  expressly  to  limit  the  judge's  power  by  the  use  of  such  a 
phrase.  We  consider  that  the  exercise  of  the  power  can  safely  be  left  to  the  judge's 
discretion.  We  would  limit  this  recommendation  to  the  portion  of  the  judgment 
representing  the  cost  of  future  care,  and,  since  a  substantial  portion  of  these  costs 
is  in  any  case  subject  to  subrogation  in  favour  of  O.H.I.P.  it  will  be  seen  that  the 
recommendation  is  a  very  restricted  one.  We  accept  also,  as  stated  above,  that 
voluntary  settlements  cannot  be  controlled,  so  it  will  be  seen  that  the  power  that 
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we  contemplate  will  only  rarely  be  exercised  in  a  very  limited  field.  We  consider, 
however,  that  such  a  power  would  be  useful  in  the  limited  circumstances  described. 
The  Committee  was  informed  by  the  Public  Trustee  that  judges  have  several  times 
in  the  past  few  years  ordered  judgments  to  be  paid  to  the  Public  Trustee  to  be 
invested  for  the  plaintiff  in  such  cases.  We  recommend  that  the  Rules  be  amended 
to  provide  dear  authority  for  this  practice. 

We  are  conscious  that  these  are  modest  proposals,  but  we  think  it  wise  to 
proceed  with  caution.  We  recommend  that  the  proposed  new  Rules  should  be 
reviewed  after  a  period  of  five  years  with  a  view  to  their  possible  extension  at  that 
time. 


SUMMARY  OF  RECOMMENDATIONS 


We  recommend  the  following  additions  to  the  Rules: 

A.  An  award  of  damages  may,  in  cases  of  wrongful  death  or  personal  injury,  in 
the  court's  discretion  and  on  consent  of  all  parties,  be  made  open  to  review 
on  such  terms  and  in  such  drcimstances  as  the  court  may  consider  just. 

B.  The  court  may,  in  cases  of  wrongful  death  or  personal  injury,  with  the 
consent  of  all  parties  to  an  action,  order  the  defendant  to  pay  damages 
periodically  on  such  terms  as  the  court  considers  just. 

C.  (i)  The  court  may,  in  its  discretion,  order  a  defendant  to  pay  any  part  of 

a  judgment  sum  representing  the  cost  of  future  care  of  an  injured 
plaintiff  to  the  Public  Trustee,  the  Accountant  of  the  Supreme  Court 
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or  such  other  person  as  the  court  may  approve,  to  be  invested  on 
behalf  of  the  plaintiff  and  paid  out  to  or  for  the  plaintiff  at  such 
times  and  in  such  circimstances  as  the  court  may  order. 

(ii)  Any  order  made  under  subsection  (i)  may  be  rescinded  or  varied  at 
any  time  on  application  to  the  court  by  the  judgment  creditor. 


■*  +  +  +  +  *-*■  +  *♦ 


The  Honourable  Mr.  Justice  Richard  E.  Holland 
Chairman 


J.  Roderick  Barr,  Q.C. 


Earl  A.  Cherniak,  Q.C. 


His  Honour  Senior  Judge  N.  Douglas  Coo 


Stephen  B.  McCann 


Brendan  O'Brien,  Q.C. 


Theodore  H.  Rachlin,  Q.C. 
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BECHARD,  V.L. 

State  Farm  Insurance  Companies 

BECKHAM,  Walter  H. 

University  of  Miami 

BERGER,  Earl  C. 

Attorney  at  Lav,' 

BOWLBY,  John  D.,  Q.C. 
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BROWN,  Craig 

The  University  of  Western  Ontario 

CAMPBELL,  B.B. 
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The  University  of  Wyoming 

College  of  Law 

CHAPMAN,  P.J. 

Pitts  Insurance  Company 

CHASE,  W.G. 

Toronto  Transit  Commission 
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The  University  of  Alabama 

School  of  Law 
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I.N.A.  Insurance  Company  of  Canada 

CLARKE,  A.C. 

Canadian  Paraplegic  Association 

COULSON,  L.R. 
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DAVIS,  Clifford 

The  University  of  Connecticut 

School  of  Law 

DELLA  PENNA,  P. 

Colonia 
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Crown  Life  Insurance  Company 

DUMARESQ,  C.F. 

Coronation  Insurance  Company  Limited 
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The  University  of  Louisville 

School  of  Law 
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ELLIS  Jr.,  Dorsey  D. 

The  University  of  Iowa 

College  of  Law 

ELLIS,  G.R. 

D.M.L.  Underwriters  Limited 
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The  Insurance  Corporation  of  Ireland  Limited 
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The  University  of  Alberta 
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GALLOWAY,  Chas.  T.P. 

The  National  Life  Assurance  Company  of  Canada 
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Queen's  University 
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The  Canada  Surety  Company 
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McGill  University 
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LUGSDIN,  L.J. 

Bell  Canada 
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University  of  Melbourne 
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Insurance  Bureau  of  Canada 

Mr'. CAY,  Donald  D. 

Gore  Mutual  Insurance  Co. 
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McKELLAR,  Frank 

ManuaLife 

McLEAN,  Wilson  E.,  Q.C. 

McLean  &  Kerr 

Barristers  &  Solicitors 

McWilliams,  David  i. 

Cowan,  McWilliams,  Lair  <5c  Salvador 

MACINTOSH,  Hugh  D. 

Law  Reform  Commission,  P.E.I. 

MARCH,  Norman  C. 

March  Management  Consultants  Ltd. 

MARTIN,  H.  George 

Aetna  Casualty  Company  of  Canada 

MENDES  DA  COSTA,  D.D.,  Q.C. 

Ontario  Lav,’  Reform  Commission 

MERCIER,  G.W.3.  (Gerry) 

Attorney  General  of  Manitoba 

MILLER,  Richard  S. 

University  of  Hawaii  at  Manoa 

School  of  Law 

MONTE,  Robert  L. 

Insurance  Bureau  of  Canada 

OATLEY,  Roger  G. 

Oatley,  Purser 

Barristers  &  Solicitors 

O'DONOGHUE,  Padraig 

Government  of  Yukon 

ORR,  Hugh  R. 

Baltica  -  Skandinavia  Insurance  Co.  of  Canada 

OWENS,  H.G. 

The  Portage  La  Prairie  Mutual  Insurance  Company 

REDWOOD,  3. A. 

The  British  Aviation  Insurance  Company  Limited 

RIEDER,  J. 

The  Continental  Insurance  Companies 

ROCK,  Allan  M. 

Fasken  <5c  Calvin 

ROSS,  Angus  H. 

The  National  Reinsurance  Company  of  Canada 

ROSS,  James  D. 

Peterson  Ross 

RYAN,  Ronald  H. 

Ideal  Mutual  Insurance  Co. 

SAUNDERS,  W.J. 

The  Dominion  Life  Assurance  Company 

SAVILLE,  F.  Alan 

Commercial  Union  Assurance  Company  of 

Canada 

SMITH,  David  N. 

Harvard  Law  School 

SMITH,  DesmoM  R. 
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STARR,  Michael 
TOMBS,  D.T. 

WHITE,  Cecil  G. 
WAYLAND,  Dr.  Dorothea 
WIGLE,  W. 

WINFIELD,  Stanley  H. 


The  Workmen's  Compensation  Board 
Ontario  Mutual  General  Insurance  Company 
Metropolitan  Life 
Carleton  University  (Ottawa) 
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Insurance  Corporation  of  British  Columbia 
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Professo 
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Faculty 
Falconer 
84  Queen 
Toronto , 


r  S.  M.  Waddams, 
tv  of  Toronto, 
of  Law, 

Hall, 

’  s  Park, 

Ontario 


Dear  Professor  Waddams: 
Tort  Compensation  Awards 


As  arranged,  we  are  writing  to  provide  our  preliminary 
implications  under  the  Income  Tax  Act  of  Canada  of  the 
payments  under  a  judicial  award  for  personal  injuries. 


view  of  the  tax 
receipt  of  periodic 


Background : 


We  understand  that  in  the  situations  with  which  you  are  concerned,  an 
individual  who  has  a  claim  arising  out  of  personal  damages  sustained  by 
him  may  receive,  as  a  result  of  a  judicial  determination  of  this  claim, 
an  award  for  damages  that  may,  in  whole  or  in  part,  be  expressed  as  an 
amount  payable  per  month  or  other  period  rather  than  a  lump  sum  award. 


Clarification  of  Application  of  Income  Tax  Act 


As  discussed  with  you,  there 
the  treatment  to  be  afforded 
Income  Tax  Act.  It  could  be 
considered  as  income,  as  the 
personal  injuries  and  under 
to  be  income.  On  the  other 
when  paid  periodically,  are 
as  an  annuity  under  Section 
This  view  might  be  regarded 
broad  definition  of  the  term 
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|  Request  for  Opinion  From  Revenue  Canada 


I  In  an  effort  to  reduce  this  uncertainty,  we  prepared  and  dispatched  a  request 
to  the  Non-Corporate  Rulings  Division  of  the  Department  of  National  Revenue, 
Taxation,  requesting  the  views  of  the  headquarters  unit  of  the  Department  on 
this  issue. 

1 

"  The  hypothetical  circumstances  we  posed  to  the  Department  of  National  Revenue, 
Taxation  were  as  follows: 

(i)  An  individual  is  injured  in  -  say  -  an  automobile  accident  and  is 

successful  in  obtaining  a  judgement  against  the  driver  of  the  vehicle 
(and  in  effect  against  the  casualty  insurer  of  the  vehicle).  The  award 
to  the  injured  party  is  set  by  the  court  as  a  stated  sum  payable 
monthly  to  the  injured  party  for  the  rest  of  his  life.  The  injured 
party  is  not  offered  the  alternative  of  receiving  a  lump  sum  award  in 
lieu  of  the  periodic  payments. 


(ii)  The  casualty  insurance  company  that  is  obligated  to  make  the  payments 
to  the  injured  party  chooses  to  fix  its  liability  in  respect  of  the 
award  by  purchasing  an  annuity  from  a  life  insurance  company  or  other 
issuer  of  annuities  thereby  using  the  annuity  as  the  funding  vehicle 
for  the  periodic  payments  due  to  the  injured  party.  The  cost  of  the 
annuity  to  the  casualty  insurance  company  is  of  course  based  on  the 
life  expectancy  of  the  injured  party,  since  the  annuity's  terms  call 
for  payments  to  cease  when  the  injured  party  dies. 


(iii)  For  the  purposes  of  this  example,  it  was  assumed  that  if  a  lump  sum 
award  had  been  made  to  the  injured  party  the  award  would  have  been 
exempt  from  tax  by  virtue  of  being  compensation  in  settlement  of 
personal  injury  damages. 

In  this  letter,  we  stated  that  it  was  our  general  view  that  periodic  sums 
receivable  by  an  injured  party  as  a  settlement  for  damages  in  circumstances  as 
described  above  should  be  regarded  in  their  entirety  as  amounts  paid  in  respect 
of  an  award  for  damages  and  therefore,  not  be  included  in  the  taxable  income  of 
the  injured  party.  The  fact  that  compensation  is  awarded  in  the  form  of  a 
series  of  payments  should  not  in  and  of  itself  result  in  the  payments  being 
considered  as  an  "annuity"  under  paragraph  56(1)  (d),  and  hence,  includable  in 
income  subject  to  a  deduction  for  a  "capital"  element  in  accordance  with 
paragraph  60(a)  of  the  Income  Tax  Act. 


The  series  of  payments  received  by  the  injured  party  are  in  their  entirety,  awards 
for  personal  damages  and  hence,  cannot  rationally  be  divided  between  an  interest 
and  a  capital  element. 

Comments 

We  have  received  an  oral  response  that  it  is  the  view  of  the  Department  of 
National  Revenue,  Taxation  that  a  court-ordered  series  of  payments  receivable 
by  an  injured  party  is  entirely  non-taxable. 
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As  discussed,  the  precise  application  of  the  Income  Tax  Act  is  perhaps  not  entirely 
clear  in  this  area.  However,  based  on  our  enquiries,  it  is  our  view  that  a  good 
case  may  be  made  for  taking  the  position  that  such  periodic  payments  should  be 
completely  non-taxable  and  that,  indeed,  this  is  the  present  practice  of  the 
Department  of  National  Revenue,  Taxation. 

This  view  is  predicated  on: 

(1)  Receipt  of  a  favourable  written  response  confirming  the  present  policy 
of  the  Department  of  National  Revenue,  Taxation,  and 

(2)  A  continuation  of  the  present  administrative  attitude  of  the  Department. 
Yours  very  truly. 


Price  Waterhouse  &  Co. 
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CHARTERED  ACCOUNTANTS 


Box  51  Toronto- Dominion  Centre 

Toronto.  Ont  M5K  1  G  1 

(41  6)  863- 1  1  33  Teie>  065-241  1 


June  6,  1980 

To  Be  Delivered 


Professor  S.  M.  Waddams, 
University  of  Toronto, 
Faculty  of  Law, 

Falconer  Hall , 

84  Queen’s  Park, 

Toronto,  Ontario 

Dear  Professor  Waddams: 

Tort  Compensation  Awards 
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On  the  other  hand,  if  a  judicial  award  calls  for  periodic  payments  of  a 
specified  sum,  say  $1000.00  per  month,  for  an  initial  period  then  followed 
by  an  inflation  indexed  or  other  specifically  adjusted  monthly  payment  amount 
in  subsequent  periods,  the  payments  should  not  be  taxable,  in  the  Department's 
present  views,  as  a  result  solely  of  the  periodicity  of  the  payments. 

We  are  providing  a  copy  of  this  letter  to  Hr.  Boris  Krivy,  the  Secretary  of  the 
Committee  on  Tort  Compensation  and  at  the  same  time  rendering  to  Hr.  Krivy  our 
account  for  $500.00. 
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It  has  been  our  pleasure  to  assist  you.  Please  do  not  hesitate  to  contact  us 
if  we  can  be  of  any  further  assistance  to  you. 


Yours  very  truly 


uOa&r 

PRICE  WATERHOUSE  &  CO. 


RDB/JF/kh 

IF.nc.  -  as  indicated 


jc.c.  B.  Krivy,  Q.C. 


Revenue  Canada 
Taxation 


Revenu  Canada 
Impdt 
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Price  Waterhouse  §  Co. 

Box  51 

Toronto-Dominion  Centre 
Toronto,  Ontario 
M5K  1G1 

Attention:  Mr.  J.  Fiorino 


Ou *  *>*  e 

R.G.  Gonsalves 
Tel.  (613)  995-0051 


June  2,  1980 


Dear  Sirs: 

We  reply  to  your  letter  of  May  20  regarding  court-awarded  injury 
settlements  to  an  individual  injured  in  an  automobile  accident. 

The  award  is  set  by  the  court  as  a  stated  sum  payable  monthly  to 
the  injured  for  the  rest  of  his  life.  The  payer  purchases  an 
annuity  contract  to  provide  for  the  monthly  payments. 

For  the  purposes  of  our  reply  we  assume  that  the  payer  is  the 
owner  of  the  contract  and  the  injured  the  annuitant.  The  payer 
does  not  transfer  the  contract  to  the  injured  (payer  does  not 
designate  the  injured  person  as  both  the  owner  and  the  annuitant) . 
Accordingly,  the  injured  will  not  be  considered  to  have  received 
a  lump-sum  payment  equal  to  the  value  of  the  contract  at  that  time. 

In  our  view,  the  method  of  payment  (periodic  or  lump  sum)  is  not 
an  important  factor  in  determining  the  taxability  of  court -awarded 
injury  settlements.  Therefore,  in  the  circumstances  described  by 
you,  it  is  our  opinion  that  the  monthly  payments  received  by  the 
injured  are  non-taxable  to  the  extent  that  they  do  not  exceed  the 
stated  amount  of  the  monthly  award.  The  annuitant  will  include  in 
income  only  the  portion  of  the  payments  which  exceeds  the  amount 
of  the  award. 

Yours  truly, 

/ _ 

CT.  /cT  .  /.  ' 

^or  Di  Rector 

Non-^orporate  Rulings  Division 


875  Heron  Road 
Ottawa.  Ont. 
K1A018 


875,  chemin  Heron 
Ottawa  (Ont.) 

K1A  0L8 


